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COFFIN, Senior Circuit Judge. A jury found that appell ant
Nati onwi de Mutual |nsurance Conpany ("Nationw de") termn nated
appel |l ees Manual Baralt and Juan Gonzal ez-Perez (" Gonzal ez")
because of their ages, in violation of both the Age
Di scrimnation in Enploynent Act, 29 U.S.C. 88 621-634 ("ADEA"),
and Puerto Rico Law 100, P.R Laws Ann. tit. 29, 88 146-51 ("Law

100"). The two nen and their wi ves were awarded a total of nore

than $6 million in damages and attorney's fees. See Baralt v.

Nati onwide Mut. Ins. Co., 86 F. Supp. 31, 42 (D.P.R 2000). On

appeal, Nationw de does not challenge the jury's determ nation
t hat the conpany acted wunjustifiably in term nating appell ees,
but contends that the evidence failed to support a finding of
age discrimnation. After a careful review of the record and
casel aw, we agree, and therefore reverse.

|. Factual Backgqground

In the spring of 1993, Nationwi de began an investigation
into allegations of fraudulent clains practices by one of its
adj usters, Quinones, after appellee Baralt, clainms manager in
the Puerto Rico office ("NPRO'), reported "irregularities" to
conpany headquarters. Nationw de assi gned Joanne McGol drick, an
investigator in its corporate security departnent, to research

the all egations.



During her investigation, which included three visits to
Puerto Rico between October 1993 and April 1994,! MGCol drick
| earned of unrel ated i nproper conduct allegedly conmtted by the
vice president of the office, Enri que Lopez. Those
i nproprieties primarily concerned the unauthorized use of
conpany cars, or "pool" cars, and salvage vehicles, including
t he regul ar borrowi ng of pool cars by Lopez's sons and "sal es"
of sal vage vehi cles to NPRO enpl oyees who had not paid for them
Lopez al so was accused of procuring an i nsurance policy at |ess
than full cost for a Plynouth Sundance used by his son in Ohio
by falsely representing that it was being driven by his wife in
Puerto Ri co.

McCGoldrick initially verified the accusati ons agai nst Lopez
by speaking with NPRO s Sal es and Marketing Manager, Bl anca
Robl es, and then further investigated the clains during her
April visit to Puerto Rico. Nationw de maintains that appell ees
were termnated in May 1994 because they interfered with the
investigation into Lopez's conduct and because of their
i nvol venent in certain of the asserted i nproper practices. The

conpany cl ai ns that Gonzal ez hel ped Lopez to obtain the Sundance

! That probe eventually | ed Nati onwi de's auditors to suspect
subst anti al | osses, specifically, t hat Qui nones and an
accomplice had defrauded the conpany of $320,000 through
payments for nonexistent property damage.
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i nsurance policy and al so was aware of, and facilitated, the use
of pool cars by Lopez's sons. Baralt was |linked to the alleged
i nproprieties because he was in charge of sal vage vehicles for
NPRO.

Baralt, NPRO s cl ai ns manager, was 49 and had been enpl oyed
by Nati onwi de for 25 years; Gonzal ez, who was 60, had worked for
t he conpany for 28 years and was manager of the personal and
comrercial lines underwiting departnment. Baralt and Gonzal ez

were two of the six high-ranking enpl oyees at NPRO known as the

"Cabinet.”" Two others — Lopez and the conpany's conptroller,
Luis Flores Dieppa ("Flores") — also were termnated for
i mproper conduct. The remaining two Cabinet nmenbers, one of
whom was Robles, left the conpany about a year after the

term nations. The only evidence presented at trial explaining
their departures was Robles's testinony that she took advant age
of the conpany's early retirenment plan. Five non-Cabi net
enpl oyees al so were term nated.

At trial, in addition to presenting evidence of appellees’
i nvol venent in practices the conpany deened i nproper, Nati onw de
attenpted to show that both nmen interfered in the investigation
after being instructed not to do so. McGol drick accused

Gonzalez of intimdating two female enployees, whom she had



found crying.? She also reported that on nmultiple occasions she
found Gonzalez standing near an office where she was
i nterview ng enployees. In a report admitted as a trial
exhibit, MGoldrick stated that another enployee told her that
Baralt had contacted all of the clains division enployees who
possessed sal vage vehicles "and warned them of the scope of our
i nvestigation" and advised themnot to tell the truth or they
would | ose their | obs. She further reported that other
enpl oyees had stated that Baralt had di scussed the interview he
had with i nvestigators even though he had been told expressly of
the requirenment of confidentiality.?

Appel | ees sought to rebut Nationw de's evidence of inproper
conduct in a variety of ways. They presented evidence that

t here was no conpany policy against after-hours use of pool cars

2 The hearsay rule prevented McGoldrick from specifically
relating what the two enployees said to her, but she testified
that, after the first such encounter, she went to Gonzalez's
office and said: "Stay out of this investigation. You're
intimdating people, they're afraid to talk, they're crying."
After the second encounter, she said she asked Gonzalez "to
pl ease refrain from contacting our people because it could be
subj ect to disciplinary action up until grounds for
term nation."

3 A Nationwi de Human Resources officer, Janmes Lucas,
testified that both Baralt and Gonzalez admtted during
i nterviews that they had spoken to enployees about the
i nvestigation, but both denied at trial that they had spoken to
cowor kers about the inquiry.
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by fam |y menbers, 4 and that, noreover, giving Lopez's sons use
of cars in the evening served to protect the vehicles from
possi ble theft fromthe unsecured conpany |ot, which was in a
hi gh-cri me area. Al t hough Gonzal ez acknowl edged arrangi ng t he
sons' use of the pool cars, he testified that he did so upon
instructions from anot her Cabinet nenber, Rafael Gonzal ez, and
further testified that it was Rafael who had responsibility over
the pool vehicles. In an effort to negate Nationw de's
suggestion that conpany officials permtted enpl oyees to acquire
sal vage vehicles at no cost, plaintiffs also presented evi dence
that the conpany's books showed the debts for the cars.
Testinmony elicited on behal f of Gonzal ez di stanced himfromthe
i nsurance policy obtained by Lopez on the Plynputh Sundance by
suggesting that it was not issued under his authority, and there
al so was evidence indicating that the policy was not inproper.>
As noted, both plaintiffs denied that they had breached the
confidentiality of the investigation. Gonzal ez defended his

frequent appearance near the room where MGoldrick was

4 Robles testified that enpl oyees who used pool cars were
required to obtain perm ssion and record in a log the reason for
the use and the specific period of tine the car was needed.

SPlaintiffs’ counsel elicited evidence indicating that the
policy was renewed after the term nati ons, although Robles al so
testified that Lopez was required to pay additional prem unms for
"the discrepancies” in the application.
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conducting i nterviews by expl aining that he was usi ng t he near by
copy machine, not intimdating enpl oyees.

Appel | ees al so enphasi zed the abruptness and i nsensitivity
exhibited in the circunstances | eading up to and acconpanyi ng
plaintiffs’ term nations. After MGoldrick reported on her
investigation to Nationw de headquarters, Lucas, the Human
Resources officer, was sent to Puerto Rico with final decision-
maki ng aut hority. He had not reviewed plaintiffs’ personne
files, claimng that he did not want his decision to be
i nfluenced by anything in the files and noting that even a
thirty-year record of good enploynent could be w ped out by one
serious inproper act. He interviewed each plaintiff for only a
brief time, and, at the end of the interviews, pronounced his
decision to term nate. Security personnel were standing by to
escort each plaintiff with his personal bel ongings out of the
bui I di ng.

The sumtotal of evidence relating to age is the follow ng:

—Baralt, 49, was replaced by Mrales, 47. Although Baralt
at first testified that Mral es was replaced by "a nmuch younger
man, " he later admtted that he had no i dea why Morales |l eft the
conpany or whet her his replacenent was younger or much younger.

— Gonzal ez, 60, was replaced by Guzman, 43.



— Lopez, the NPRO vice president, 54, was tenmporarily
replaced by Robles, also 54, indeed three weeks ol der than
Lopez. Hi s permanent replacenent was Jack Wod, whose age was
not made of record.

—Fl ores, NPRO s conptroller, was 44 when he was t ern nat ed.
There is no evidence of his replacenent’'s age.

— The two Cabi net nenmbers who were not fired were Robles,
54, and Rafael Gonzal ez, 57.

—In addition to the above four Cabinet nmenbers, there were
five subordinate enpl oyees discharged for m sappropriation of
vehicles. Nothing appears in the record concerning their ages
or those of any repl acenents.

VWhen Gonzal ez was asked directly what support he had for his
age discrimnation claim he replied:

Well, based on the performance that | was

realizing or that I was doing, ny devotion to the
conpany, the success that the agency was having

every year, over 18 |l ong years and al ways willing
to mke a maxinmum effort to the conpany's
benefit, to the benefit of our custoners. | was

in a good state of health, there was no reason
The jury nonet hel ess found t hat age pl ayed a notivating role
inthe term nations of Gonzalez and Baralt in violation of both

t he ADEA and Law 100, which prohibits enploynent discrimnation



based on a variety of factors, including age.® The jury also
returned a verdict for plaintiffs on a third count for unjust
di sm ssal under Puerto Rico's "Law 80," P.R Laws Ann. tit. 29,
88 185a-185m which prohibits discharges "made by the mere whi m
of the enployer or without cause relative to the proper and
normal operation of the establishnment.” |d. at 8§ 185b. The
jury awarded Baralt $1 mllion in non-econom c damges and
Gonzalez $1.5 million, plus $500,000 to each of their wives.
The district court nodified these anounts by reduci ng the w ves'
damages to $100,000 each and by doubling the conpensatory
awar ds, as prescribed by Law 100, to $2 mllion (for Baralt) and
$3 mllion (for Gonzalez). The jury also awarded back pay in
the anount of $500,000 to Baralt and $400,000 to Gonzal ez.
Plaintiffs also were awarded nore than $140,000 in attorney's
fees, for a total of approximately $6.24 nmllion.

The court, which had taken under advisenment Nationw de’s
nmotion for judgment as a matter of law, ruled first that the
jury was entitled to find that the conpany's reasons for the
term nati ons were pretexts. Baralt, 86 F. Supp. at 37. It then

cited, as the evidentiary support for the jury finding of age

6 Law 100 al so bars enploynment discrimnation because of
race, color, gender, social or national origin, social position,
political affiliation, political or religious ideology, and
marital status. P.R Laws Ann. tit. 29, § 146.
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di scrimnation, testinony by Robles that Nationwi de had a
conpany-wi de retirement plan of which she had taken advantage.’
Id.

On appeal , Nati onwi de chal | enges the district court's deni al
of its nmotion for judgnent as a matter of | aw on the federal and
Commonweal th age discrimnation clainms and further contends
that, if it 1is wunsuccessful 1in overturning the liability
finding, the damage awards must be reduced because they are
unsupported and excessive. Plaintiffs filed cross-appeals,
claimng that they are entitled to a higher anount of both
danages and attorney's fees. Qur disposition in favor of
Nationwide on the nerits makes it unnecessary to address
plaintiffs' assertions or Nationw de's challenge to the anmount
of damages.

1. Discussion

The primary issue we face is whether the evidence was

sufficient to support the jury's finding of age discrimnation.

" As we have elsewhere observed, an offer of early
retirement is not, on its own, evidence of discrimnatory
ani nmus. See Alvarez-Fonseca v. Pepsi Cola of Puerto Rico
Bottling Co., 152 F.3d 17, 27 (Ist Cir. 1998); Vega v. Kodak
Cari bbean, Ltd., 3 F.3d 476, 480 (lst Cr. 1993). A fortiori,
an early retirement plan enbracing all of a conpany’s many
branches t hroughout the nation is even nore di stanced from proof
of aninmus. Were this not so, a host of progressive conpanies
with such policies would be surprised to find thenselves
vul nerable to age discrimnation suits.
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The parties agree that, if we were to conclude that plaintiffs
are not entitled to recover under Law 100, they al so would have
failed to prove age discrimnation under the ADEA because Law
100 offers a "significantly more favorable" standard to

plaintiffs than does the ADEA. Cardona Jinmenez v. Banconercio

de Puerto Rico, 174 F.3d 36, 42 (lst Cir. 1999). CQur analysis

therefore begins with Law 100, and, because we concl ude that
plaintiffs have not shown a violation of that statute, it also
ends there.

Under Law 100, a plaintiff establishes a prim facie case
of age discrinmnation by (1) denonstrating that he was actually
or constructively discharged, and (2) alleging that the decision
was discrimnatory. 1d. |If this mnimal showing is nade, the
burden shifts to the enpl oyer to prove by a preponderance of the
evidence that it had "just cause" for its actions. |1d. at 42-

43; Alvarez-Fonseca v. Pepsi Cola of Puerto Rico Bottling Co.,

152 F.3d 17, 28 (Ist Cir. 1998). I f the enployer establishes

just cause, the burden of proof returns to the plaintiff.

Banconercio, 174 F.3d at 43. If the enployer fails to prove

just cause, however, it bears the burden of proving by a
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preponderance of the evidence that the decision was not
notivated by age discrimnation. [d.?8

Nat i onwi de acknow edges that the record pernmitted the jury
to find that Baralt and Gonzal ez were term nated w thout just
cause, ® requiring the conpany to prove that the disnm ssals were
not notivated by age-based aninus. The conpany asserts that the
total lack of evidence suggestive of age bias, together with
Nati onw de's substantial evidence of a non-pretextual inquiry

into i nproper activities at the Puerto Rico office, required the

8 The burden-shifting framework under the ADEA requires nore
of a showing by the plaintiff, beginning with the prim facie
case. See McDonnell Douglas Corp. v. Green, 411 U S. 792, 802-
05 (1973); Suarez v. Pueblo Int'l, Inc., 229 F.3d 49, 53 (Ist
Cir. 2000). To establish a prima facie case, the plaintiff nust
show that: (1) he was at |least 40 years old; (2) his job
performance was neeting the enployer's legitimate |ob
expectations; (3) he was fired or suffered other adverse
enpl oyment action attributable to the enployer; and (4) the
enpl oyer had a continuing need for the sanme services he had
been perform ng. Suarez, 229 F.3d at 53. If this showing is
made, a presunption of discrimnation attaches. Banconercio
174 F. 3d at 41. The enployer at that point need only articul ate
a legitimte, non-discrimnatory reason for the termnation to
shift the burden back to the plaintiff to prove by a
preponderance of the evidence that the enployer's reason was a
pretext and that the real reason was age-based aninus. Id.
Al t hough the enployer in this framework briefly has the burden
of producing a legitimte reason for the discharge, the burden
of persuasion always remai ns on the enployee. |d.

9 Al 't hough t he conpany states that it assunes only arguendo,
for purposes of the appeals, that the record supports such a
finding, the jury nade the specific determnation that the
conpany had violated Law 80 by discharging each plaintiff
w t hout just cause. The conpany did not appeal the Law 80
verdicts.
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jury to reject plaintiffs' Law 100 clains. W review de novo
the district court's contrary judgnent, taking the facts in the
i ght nost favorable to plaintiffs. 1d. at 41. For Nationw de
to prevail, we nust conclude that "there is no legally
sufficient evidentiary basis for a reasonable jury to find for
the plaintiff[s]."” [Ld. at 40.

It is undi sputed that the record contains no direct evidence
of age discrimnation, not even the sorts of stray remarks that
are suggestive but often found insufficient to prove
di scrimnation in the absence of nore neani ngful evidence. See,

e.g., Wlliams v. Raytheon Co., 220 F.3d 16, 18 (Ist Cir. 2000)

(rejecting age and gender <clains where supervisor told
col | eagues that the conpany was run by "old, white men," that
she intended to change the corporate culture, and would favor
the hiring of women and younger people); Shorette v. Rite Aid

of Maine, Inc., 155 F.3d 8, 13 (Ist Cir. 1998) (rejecting age

di scrim nation claimwhere district manager had asked plaintiff
"how ol d he was and when he planned to retire").

Al t hough Gonzal ez, who was 60, was replaced by soneone
significantly younger — a 43-year-old — that successor al so was
within the protected age group, dimnishing the force of the age
difference as an indicator of bias. This solitary fact gains no

strength from the evidence that Baralt's replacenent was only
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two years his junior, a difference that is insufficient to
support even a prima facie case of age discrimnation. See
Rayt heon, 220 F.3d at 20. Moreover, the two Cabi net nembers who
were not discharged al so were over 40; Rafael Gonzal ez was 57
and Robles was 54. Lopez, the office vice president, was
i mredi ately succeeded by Robles, who was slightly older than
he. The parties have not identified the ages of Lopez's
ultimate replacement or the replacenment for Flores, the fourth
Cabi net nmenber who was term nated. In addition, as noted
earlier, there was no evidence of the ages of the five | ower-
| evel enployees who were term nated. Thus, plaintiffs
affirmati ve show ng of age discrimnation consisted entirely of
three facts: they were within the protected class, they were
fired, and one of them was replaced by soneone significantly
younger —though that individual was still within the protected
age group.

Nati onwi de's rationale for the firings, on the other hand,
was far fromconpelling. Taken in the light nost favorable to
plaintiffs, the conpany's position was that the two nmen — each
with nore than two decades of apparently high quality service to
t he conpany — were term nated summarily for (1) their peripheral
i nvol venment in a series of inmproper but relatively mnor acts in

whi ch their boss and ot her enpl oyees had taken advant age of the
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conpany, and (2) their discussions with co-workers, in violation
of instructions, about the investigation into those inproper
acts. Moreover, as we have noted earlier, the circunstances
surrounding the term nations executed by Lucas gave every
appearance of an insensitive overreaction to a series of mnor
transgressions.

We have no problem accepting that a jury reasonably could
conclude that a large, reputable conpany would not act as
preci pitously as Nationw de could be found to have acted if its
actual concern were the mnor transgressions that it clained
underlay the tern nations. In other words, we think the jury
was entitled to disbelieve Nationwi de's stated reasons for the
firings. Qur problem rather, arises from the absence of
evi dence that would permt a conclusion that the actual reason
for the firings was plaintiffs' ages. For, even in the face of
Law 100's presunption, we conclude that the evidence presented
by Nationwi de, in the context of the evidence presented by
plaintiffs, was sufficient to neet its burden under Law 100 to
denonstrate that "the existence of discrimnation was |ess
probable than its nonexistence,” Belk Arce v. Martinez, 98
J.T.S. 92 (P.R 1998), Oficial Translation at 16.

The evidence was undisputed that Nati onwi de began

investigating the Puerto Rico office as a result of Baralt's
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report concerning Quinones's allegedly fraudul ent conduct, and
that the specific probe leading to plaintiffs' dism ssals was
triggered by a tip from soneone in the office about Lopez's
personal use of a salvage vehicle. Robles corroborated the tip
for McGoldrick before the investigator traveled to Puerto Rico
in April 1994. The inquiry into Lopez's actions |led to Gonzal ez
and Baralt - the former because of his involvement with the
fraudul ent autonobile policy and the pool cars, and the latter
because he was responsi ble for sal vage vehicl es.

That the investigation unquestionably was triggered by
enpl oyees in the Puerto Rico office, rather than by the hone
of fice executives who carried out the term nations, makes it
unlikely that the inquiry was fabricated as a ruse to acconplish
age-based term nations. Mor eover, the fact that the
i nvestigation was | aunched in 1993 rul es out any rational theory
that it was conceived as a device to target plaintiffs, each of
whom had received letters of comendation in early 1994.10 A
conpany seeki ng pretextual reasons to di scharge enpl oyees on t he

basis of their advancing ages would be unlikely to offer thanks

10 Both received letters dated March 4, 1994, from the
senior vice president for business operations, WIlliam P.
DeMeno, with information about their paynents under the 1993
Managenment | ncentive Pl an.
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for those enpl oyees' "efforts and contributions to the successes
of this past year."

Plaintiffs presented no evidence to discredit the
authenticity of the investigation. Wile, as we have noted, the
cal l ous severity of the punishnent in all 1likelihood noved
jurors to doubt that the discharges occurred for the stated
reasons, the evidence was substantial that the firings were in
sone way a byproduct of the hone office probe into the Puerto
Ri co operations. On this record, various investigation-related
expl anations for termnating plaintiffs were nmuch nore |ikely
than the conpletely unsubstantiated age bias asserted by
plaintiffs: Nationwi de may have sought to clean house at the
hi ghest levels of NPRO s nmnagenent after concluding that
"business as wusual" there did not satisfy the conpany's
standards; it may have interpreted reports from McGoldrick as
well as the auditors as indicating a w despread |axness and
invitation to corruption that had to be wi ped out; the conpany
may have decided to term nate any manager who failed to conply
fully with the investigation as a show of authority to assure
fidelity on the part of branch supervisors; the Human Resources
of ficer, Lucas, may have felt the need to justify the time and
expense of the investigation by termnating a sufficiently | arge

nunber of enployees, whether or not they in fact commtted
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wrongdoi ng, or he may sinply have |ost perspective and acted
rashly. None of these reasons would support liability under Law
100.

In sum with virtually no evidence besides the discharges
t hensel ves pointing to age as a factor and none indicating that
the i nvestigation was fabricated by conpany officials to conceal
ot her notives, a reasonable jury could not entirely reject the
conpany's abundant evidence that the term nations stemed,
however unwi sely, fromthe investigation. Even under Law 100's
pro-plaintiff system of shifting burdens, Baralt and Gonzal ez
could not prevail with the nere allegation of age bias that
established their prima facie case once Nationw de presented
uncontroverted evidence of areal, if overly aggressive, inquiry

into office protocols. Ct. Banconercio, 174 F.3d at 42-43

(reversing jury verdict for plaintiff under Law 100 where "the
cl osest approxi mation to evidence of age discrimnation was the
basic fact that [plaintiff] was over 40 when fired and was
repl aced by sonmeone slightly under 40").

Nati onwi de's burden to defeat the presunption was to
"present evidence of sufficient quality to convince the judge
that the existence of discrimnation was | ess probable than its

nonexi stence," Belk Arce, O ficial Translation at 16; | banez v.

Molinos de Puerto Rico, 114 D.P.R 42 (1983), Official
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Transl ation at 75-76. Circunstantial evidence is sufficient to
nmeet the defendant's burden. 1banez, Oficial Translation at 72
("For the presunption to be rebutted it suffices that [the
enpl oyer] proves, even through circunstantial evidence, that the
notive for the discharge was not discrimnatory.") (enphasis in
original). Plaintiffs' efforts to counter Nationw de's
substanti al evidence of a genuine investigation with proof that
they did little or nothing wong shores up their claim for

unj ust dism ssal, but such evidence is not on its own probative

of age discrimnation. Cf. Feliciano de la Cruz v. EL

Conqui st ador Resort and Country Club, 218 F.3d 1, 9 (Ist Cir

2000) (affirm ng summary judgnment against plaintiff on claimof
national origin discrimnation because "if we renmanded for
trial, the jury "would be left to guess at the reasons behind
the pretext'" (citation omtted)); lbanez, Oficial Translation
at 77 (reversing trial judge's finding of discrimnation under
Law 100 where plaintiff offered only "specul ati ve" argunment t hat
she was discharged based on age rather than because of

confidentiality breach).!

1The strength of Nationw de's evidence of a legitimte
i nvestigation distinguishes this case from Reeves v. Sanderson
Pl unbi ng Prods., Inc., 120 S. Ct. 2097, 2104 (2000), in which
t he Suprene Court upheld a jury's finding of an ADEA viol ation
based on plaintiff's prima facie case and "sufficient evidence
for a reasonable factfinder to reject the enployer's
nondi scrim natory explanation for its decision.”™ Although Law
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We have intently scrutinized the Puerto Rico cases cited to
us to see what light they shed on a record as bereft of indicia
of discrimnatory intent as this. In every case we have
exam ned, there was sone evidence of discrimnatory intent
beyond the all egations necessary to nake a prima facie case of

di scri m nati on. In Casto Soto v. Caribe Hilton Hotel, 137

D.P.R 294 (1994), Oficial Translation at 12-13, the court
noted that plaintiff not only had rebutted the enployer’s
proffered reason for termnation, but also had submtted
evi dence of the dom nating presence of under-40 personnel and
t he conpany's efforts to create unfavorabl e disciplinary records
for its older enployees. 1In Belk Arce, Oficial Translation at
10-11, there was a consultant's report indicating anti-marriage

animus within the defendant law firm as well as a partner’s

100 differs fromthe ADEA in that the defendant bears the burden
of disproving discrimnation, the factors we consider in
assessing the evidence are the sane:

the strength of the plaintiff's prinma facie case, the
probative value of the proof that the enployer's
expl anation is false, and any other evidence that
supports the enployer's case and that properly my be
considered on a notion for judgnment as a matter of
I aw.

Id. at 2109. Here, as we have expl ai ned, consideration of these
factors, including the failure of plaintiffs' evidence to "shed
any light on . . . [the enployer's] true reason for firing"
them Feliciano de la Cruz, 218 F.3d at 8, reveals "the
particul ar weakness" of plaintiffs' case, id. at 10.
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specific anti-marriage statenent referring to plaintiffs. I n

Sandoval v. Caribe Hilton Int'l, 99 J.T.S. 166 (P.R 1999),

O ficial Translation at 4, 6, the plaintiff introduced evi dence
t hat new managenent had i nstructed supervisors to exert pressure
on ol der workers to retire.?'?

In aleading case in which the court reversed a judgnment for
plaintiff, 1banez, O ficial Translation at 76-77, we find a
concatenation of circunstances simlar to those present here: a
qualified 63-year-old plaintiff, replaced by a 20-year-old, then
a 28-year-old, and finally a 57-year-old individual; and a five-
week delay between the occasion relied on as the cause of
di scharge (inmperm ssibly view ng confidential records) and the
actual termnation. |In other words, a prima facie case had been
made and there was a basis for rejecting the enployer’s
expl anati on. But there was no evidence of aninus. Five of
twel ve executive secretaries in plaintiff’s class were over 40,

plaintiff herself had been 60 when hired, and, like plaintiffs

2 W note that Sandoval constitutes a "judgnent," rather
t han an opi nion of the Puerto Rico Suprene Court, and therefore
carries no precedential value beyond the ""intrinsic persuasive
value of its rationale.'" Clenmente v. Carni con-Puerto Rico Mynt.
Assocs., 52 F.3d 383, 389 n.6 (Ist Cir. 1995) (quoting Rivera
Mal donado v. Commonwealth of Puerto Rico, 119 D.P.R 74 (1987)
(Oficial English Translation, No. R-85-117, slip op. at 4-
5)),abrogated on other grounds by United States v. Gray, 199
F.3d 547 (lIst Cir. 1999).

-22-



in the case at bar, she had been | ooked on favorably up unti
the incident in question.

Havi ng canvassed both the record and casel aw, we concl ude
that a decision holding that the requirenments of Law 100 were
met by the facts of this case would extend the statute far
beyond its intended reach. If this record were enough, the
result would be a virtual nerging of Law 80, which bars unjust
dism ssals, with Law 100. Notw t hstandi ng Law 100" s presunpti on,
proof of wunjust cause cannot suffice to establish liability
where there is considerable evidence of a non-discrimnatory
reason for the discharge and no evidence of age bias other than
the enpl oyee's age. That this nmust be so is evident when one
considers the hypothetical claimallowable under Law 100 of a
m nority woman over the age of 40 who all eges race, gender, and
age discrimnation in a termnation arising from simlar
circunstances. Wthout the need for sone evidence |linked to the
particul ar aninus, she could recover on any, or all, of her
theories by virtue of her protected status. The jury's verdict
woul d be both specul ative and unsupported with respect to each
claim

Plaintiffs may well have been term nated t oo precipitously,

but we conclude that Nationwide net its burden to denonstrate,
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by a preponderance of the evidence, that Baralt and Gonzal ez
were not fired on account of age.

The judgments for plaintiffs on the age discrimnation

counts are therefore reversed, the award of attorney’'s fees is

vacated, and the case is remanded for further proceedings as

necessary to enter judgnment in connection with the claim for

unj ust dism ssal under Law 80.
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